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In early 2006, Valley of
the Wolves: Iraq, the most lavish movie production in Turkish history, opened in
Istanbul to record crowds. The movie is a standard Hollywood-style action
blockbuster, but with at twist: the villains are Americans. The movie depicts
the exploits of a Turkish secret agent who seeks revenge against a group of
U.S. soldiers for their mistreatment of Turkish special forces operating in
northern Iraq. In one scene, U.S. troops crash an Iraqi wedding party and mas-
sacre innocent women and children. In another, U.S. forces ªrebomb a mosque
during evening prayer. When asked by a BBC reporter whether the movie was
anti-American, one eager patron back to see the movie for a second time said,
“That’s the reality. Now we can see it on screen.”1

The belief that U.S. forces regularly violate the norm of noncombatant
immunity—the notion that civilians should not be targeted or disproportion-
ately harmed during war—has been widely held since the outset of the Iraq
conºict. According to a June 2003 Pew Global Attitudes study, for example,
more than 90 percent of Jordanian, Moroccan, Palestinian, and Turkish respon-
dents and more than 80 percent of Indonesian and Pakistani respondents felt
that the United States “didn’t try very hard” to avoid Iraqi civilian casualties.
That view was shared outside the Muslim world by more than 70 percent of
Brazilians, French, Russians, and South Koreans.2

As conditions in Iraq have moved from bad to worse, the well-documented
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abuse of Iraqi detainees by U.S. troops at Abu Ghraib and the failure of U.S.
authorities to live up to their international legal obligations to provide basic
security during the formal occupation period have contributed to the wide-
spread sentiment that the United States has discarded the Geneva Conventions
altogether, including their prohibitions against targeting civilians.3 Indeed, a
growing chorus of commentators contends that the U.S. military has engaged
in systematic civilian victimization in Iraq. According to Neta Crawford, for
example, “The United States chose an offensive preventive posture, invaded
and occupied Iraq, and began waging a counter-insurgency war when Iraqis
continued to resist the U.S. occupation. The type of war the U.S. is ªghting and
the rules of engagement produce systemic atrocity.”4 Similarly, in an October
2006 speech, Seymour Hersh, who came to fame for publicizing the My Lai
massacre in Vietnam, declared, “There has never been an [American] army as
violent and murderous as our army has been in Iraq.”5

Based on ªeld research and an extensive review of primary and secondary
materials, I contend that the U.S. military has done a better job of respecting
noncombatant immunity in Iraq than is commonly thought. Moreover, compli-
ance has improved over time as the military has adjusted its behavior in re-
sponse to real and perceived violations of the norm. This behavior is best
explained by the internalization of noncombatant immunity within the U.S.
military’s organizational culture, especially since the Vietnam War. Contempo-
rary U.S. military culture is characterized by what I call the “annihilation-
restraint paradox”: a commitment to the use of overwhelming but lawful
force. The restraint portion explains relatively high levels of U.S. compliance
with noncombatant immunity in Iraq, while the tension between annihilation
and restraint helps account for instances of noncompliance and the overall
level of Iraqi civilian casualties resulting from U.S. operations—which, al-
though low by historical standards, have still probably been higher than was
militarily necessary, desirable, or inevitable.

International Security 32:1 8

3. In a forthcoming work, I argue that the same factors that account for compliance with noncom-
batant immunity in Iraq explain lower levels of compliance with international legal requirements
to treat detainees humanely and meet the obligations of occupying powers.
4. Neta C. Crawford, “Democracy and Norms of War (or, When Soldiers ‘Snap’): Locating
Moral Responsibility for Atrocity in Iraq,” paper prepared for the 2006 annual meeting of the
American Political Science Association, Philadelphia, Pennsylvania, September 2, 2006, p. 6. See
also Neta C. Crawford, “Individual and Collective Moral Responsibility for Systemic Military
Atrocity,” Journal of Political Philosophy (forthcoming); and Robert Jay Lifton, “Haditha: In an
‘Atrocity-Producing Situation’—Who Is to Blame?” Editor & Publisher, June 14, 2006, http://
www.editorandpublisher.com/eandp/article_brief/eandp/1/1002612148.
5. Quoted in Martin Lukacs, “There Has Never Been an American Army as Violent and Murder-
ous as the One in Iraq,” McGill Daily, October 30, 2006.



The article proceeds in four sections. The ªrst provides a brief description of
the norm of noncombatant immunity. The second evaluates the degree of U.S.
military compliance with the norm in Iraq during two time periods: the major
combat phase (March 19–April 30, 2003) and the stability operations/counter-
insurgency (SO/COIN) phase (May 1, 2003–present). The third section argues
that organizational culture best explains U.S. military conduct in Iraq, and the
conclusion offers several policy recommendations.

The Law of War and the Norm of Noncombatant Immunity

Norms are “collective expectations for the proper behavior of actors with a
given identity.”6 The norm of noncombatant immunity has its roots in the legal
and ethical tradition known as “just war.”7 Internationally, the norm has been
institutionalized as part of the Law of War, which encompasses all treaties,
agreements, and customary law for the conduct of hostilities. During the twen-
tieth century, the Law of War was codiªed in a series of international agree-
ments and treaties, most notably the Hague Conventions of 1907, the Geneva
Conventions of 1949, and the two Additional Protocols to the Geneva Conven-
tions adopted in 1977. These accords are among the most widely ratiªed inter-
national treaties, and the principles embodied in them are generally accepted
as obligations that all nations must comply with.8 The United States has signed
and ratiªed the Hague and Geneva Conventions; it is a signatory to the Addi-
tional Protocols but has not ratiªed them. Nevertheless, as it relates to the
norm of noncombatant immunity, the United States recognizes the vast major-
ity of Additional Protocol I’s relevant articles as customary international law,
and Department of Defense (DoD) policy holds that Law of War obligations
apply regardless of how a given conºict is characterized.9

The Law of War rests on four interrelated principles: military necessity, hu-
manity, distinction, and proportionality. The latter two principles are central to
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6. Peter J. Katzenstein, “Introduction: Alternative Perspectives on National Security,” in
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Columbia University Press, 1996), p. 5.
7. Michael Walzer, Just and Unjust Wars: A Moral Argument with Historical Illustrations, 4th ed.
(New York: Basic Books, 2006).
8. Most relevant are the Fourth Geneva Convention Relative to the Protection of Civilians in
Times of War and Additional Protocol I to the Geneva Conventions Relating to the Protection of
Victims of International Armed Conºict. See International Committee of the Red Cross, Interna-
tional Humanitarian Law database, http://www.icrc.org/ihl.
9. Keith E. Puls, ed., Law of War Handbook, 2005 (Charlottesville, Va.: International and Operational
Law Department, Judge Advocate General’s Legal Center and School, 2005), pp. 29–30; and U.S.
Department of Defense Directive 2311.01E, “DoD Law of War Program,” May 9, 2006.



the norm of noncombatant immunity. The principle of distinction is the obliga-
tion for parties to hostilities to always distinguish between lawful military tar-
gets (i.e., combatant forces and military objects and objectives) and unlawful
noncombatant ones (including the civilian population as such, individuals not
taking direct part in hostilities, and civilian objects such as hospitals, schools,
places of worship, and important cultural sites). Under no circumstances, in-
cluding military necessity, is the direct (intentional) application of force against
noncombatant targets allowed. Nonuniformed “civilians” may not be targeted
unless they directly take part in hostilities, and civilian objects and structures
are also off limits unless they are being used for military purposes. The princi-
ple of proportionality states that anticipated but unavoidable or otherwise
incidental (i.e., “collateral”) damage to noncombatants and civilian objects in-
curred while attacking a legitimate military objective must not be excessive in
relation to the concrete and direct military advantage to be gained. Proportion-
ality is not a wholly separate legal standard, but rather a secondary test that a
planned attack must pass after meeting the principle of distinction.10 If both
the distinction and proportionality principles are met, civilian casualties re-
sulting from a strike on a military target, however tragic, are not considered
violations of international law.

U.S. Compliance in Iraq

Norm compliance is determined by the extent to which actors recognize nor-
mative obligations and attempt to bring behavior into line with these obliga-
tions. Evaluating the objective degree of compliance with a given norm is
notoriously difªcult because what constitutes a “violation” is often open to in-
terpretation; norm compliance does not necessarily imply norm efªcacy; and
the existence of some violations is not sufªcient to demonstrate systematic
noncompliance.11 Therefore, three types of measures are used here to assess
the degree of U.S. military compliance with the norm of noncombatant immu-
nity in Iraq: (1) levels of civilian casualties (an indirect measure); (2) conduct
during military operations; and (3) responses to instances of noncompliance.
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10. Additional Protocol I to the Geneva Conventions, articles 51 and 52; and U.S. Department of
the Army, The Law of Land Warfare, Field Manual 27-10, July 18, 1956, par. 41, change 1.
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civilian casualties

Drawing inferences from casualty data is a risky exercise. In wars, especially
those involving powerful armed forces and long durations, large numbers of
people may be killed or wounded, including civilians. This is why protections
for noncombatants were institutionalized within the Law of War in the ªrst
place. But the Law of War merely balances military necessity against humani-
tarian concerns; no one argues that even full compliance with the norm of non-
combatant immunity would spare all civilians. Accidents (both human and
technological) will happen; civilians will unwittingly get caught in the cross-
ªre; and some collateral damage will be deemed acceptable, at least from a le-
gal point of view. That said, at some point, very low or very high levels of
casualties relative to the historical record and the nature of the conºict provide
some indirect evidence of compliance or noncompliance.

There are numerous estimates of civilian casualties in Iraq, all of which are
problematic. Iraq Body Count (IBC), a nonproªt organization that derives esti-
mates from English-language and translated media sources, suggests that as
many as 7,393 civilians may have been killed during major combat. Another
estimate by the Project on Defense Alternatives, which corroborated media re-
ports with hospital and burial records and ªltered out likely combatant fatali-
ties, suggests that 3,230–4,327 Iraqi civilians were killed.12 In comparative
perspective, it is signiªcant to note that the number of Iraqi civilians killed
during the 2003 invasion was similar to that of the 1991 Persian Gulf War, even
though the mission objectives in 2003 required coalition forces to operate
much more extensively in Iraqi cities, where they confronted both regular Iraqi
units and irregular Fedayeen ªghters largely indistinguishable from the civil-
ian population.13

For the SO/COIN period, the two leading estimates come from IBC and the
Brookings Institution. IBC estimates that as many as 54,303 Iraqi civilians were
killed from May 1, 2003, through the end of 2006. The maximum number at-
tributed to U.S. forces or crossªre is 4,399. That ªgure, however, is probably an
underestimate because it includes only 87 deaths from U.S. actions at check-
points and during convoy operations, known as “escalation of force” (EOF) in-
cidents. If estimated EOF fatalities based on U.S. military ªgures are added to
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12. Iraq Body Count, http://www.iraqbodycount.org; and Carl Conetta, “The Wages of War: Iraqi
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Iraq (London: Grayston Center, November 2002), p. 2.



the IBC numbers and adjusted for double counting, the modiªed IBC total is
5,429 deaths attributable to U.S. forces and crossªre from the declared end of
major combat through the end of 2006 (representing 10 percent of the total vio-
lent deaths).14 Over the same time period, the Brookings Iraq Index—which
supplements IBC data with hospital and morgue records reviewed by the UN
Assistance Mission for Iraq (UNAMI), and makes a further upward adjust-
ment to account for likely undercounts from media reporting—estimates that
76,552 Iraqi civilians were killed.15 The Brookings Iraq Index does not provide
a comprehensive estimate of deaths attributable to U.S. forces or crossªre, but
assuming the same percentage documented by IBC and adding EOF incidents
produces an adjusted Brookings estimate of 8,685 deaths in the SO/COIN pe-
riod through the end of 2006.

Another well-known study, based on an Iraqi household survey and re-
ported in the British medical journal The Lancet in October 2006, estimated
601,000 excess violent deaths since the invasion.16 Although widely cited as an
estimate of civilian deaths, the majority of the 300 postinvasion violent deaths
recorded in the sample of 1,849 households were military-aged men (59 per-
cent aged 15–44; 78 percent aged 15–59), and no attempt was made to differen-
tiate between combatants and noncombatants. Moreover, the Lancet estimate is
so much higher than other available tallies, and its ªndings suggest so many
implausible implications given other available data on the nature of the
conºict, that its conclusions seem dubious, perhaps reºecting some signiªcant
sampling bias or reporting error.17 Indeed, a much larger household survey
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14. ”Murder Is Certain,” Economist, March 23, 2006; and Josh White, Charles Lane, and Julie Tate,
“Homicide Charges Rare in Iraq War,” Washington Post, August 28, 2006.
15. Michael O’Hanlon and Jason H. Campbell, Iraq Index (Washington, D.C.: Brookings, April 26,
2007), p. 15.
16. Gilbert Burnham, Riyadh Lafta, Shannon Doocy, and Les Roberts, “Mortality after the 2003 In-
vasion of Iraq: A Cross-Sectional Cluster Sample Survey,” Lancet, October 11, 2006, pp. 1–8.
17. Although 92 percent of those asked by the research team provided death certiªcates, the
study’s estimate is 12 times higher than those provided by UNAMI and the Los Angeles Times,
based on a review of death certiªcates from Iraqi morgues and hospitals for the comparable time
period. United Nations Assistance Mission for Iraq, Human Rights Ofªce, “Human Rights Re-
port,” May 1–June 30, 2006; and Louise Roug and Doug Smith, “War’s Iraqi Death Toll Tops
50,000,” Los Angeles Times, June 25, 2006. Moreover, the implied number of wounded and car bomb
victims, heterogeneous distribution of victims, very high (and historically unusual) ratio of excess
violent deaths to nonviolent deaths, mysterious postinvasion drop in child mortality, low estimate
of prewar (sanctions era) mortality, and scale and trend in deaths attributed to the coalition all
seem highly implausible given everything else that is known about the conºict, suggesting that
the Lancet estimate is the by-product of some signiªcant sampling bias or other problem with how
the survey was conducted. See Beth Osborne Daponte, “The Civilian Death Toll in Iraq War Proves
a Nebulous Statistic,” Taipei Times, January 28, 2007; Hamit Dardagan, John Sloboda, and Josh
Dougherty, “Reality Checks: Some Responses to the Latest Lancet Estimates,” Iraq Body Count,
October 16, 2006, http://iraqbodycount.org/press/pr14.php; Jim Giles, “Death Toll in Iraq: Survey



funded by the UN Development Programme in 2004 suggests that the IBC and
Brookings ªgures are probably much closer to the actual number of civilian
deaths.18 Jon Pedersen, the research director for the UNDP study, recently
stated that he believes the Lancet numbers are “high, and probably way too
high. I would accept something in the vicinity of 100,000 but 600,000 is too
much.”19 Consequently, the Lancet numbers are not used for the analysis here.

Even if, by the end of 2006, the actual number of Iraqi civilian deaths was
probably closer to 70,000 than 600,000, no one should trivialize the horriªc car-
nage in Iraq. The overall scale of civilian deaths is an indictment of the U.S.
government’s failure to adequately plan for postinvasion contingencies, which
allowed chaos to emerge in the wake of regime change. The number of deaths
attributed to U.S. forces and crossªre also provides evidence that troops have
sometimes engaged in activities that put Iraqi civilians at high risk of death
and injury. Yet, as human rights organizations have documented, Iraqi insur-
gents and militias have engaged in frequent violations of the Law of War,
signiªcantly increasing the risk that civilians would be caught in the crossªre;
and the vast majority of killings have been at the hands of fellow Iraqis. Sunni
insurgents and Shia militias have purposively placed civilians at risk by posi-
tioning their forces in mosques and hospitals; using civilian homes as shelter;
ªring mortars from yards and ªelds in civilian neighborhoods and near farms;
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Team Takes on Its Critics,” Nature, March 1, 2007, pp. 6–7; Madelyn Hsiao-Rei Hicks, “Mortality
after the 2003 Invasion of Iraq: Were Valid and Ethical Field Methods Used in This Survey?”
Households in Conºict Network, Research Design Note, No. 3 (Brighton, U.K.: Institute for Devel-
opment Studies, University of Sussex, December 2006); Neil F. Johnson, Michael Spagat, Sean
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tute for Development Studies, University of Sussex, 2006); Fred Kaplan, “Number Crunching:
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Paper,” PolicyWatch, No. 1155 (Washington, D.C.: Washington Institute, October 18, 2006), http://
www.washingtoninstitute.org/templateC05.php?CID?2523; and “Correspondence: Mortality in
Iraq,” Lancet, January 13, 2007, pp. 101–104.
18. The UNDP-funded study surveyed 21,688 households and estimated that there were 24,000
Iraqi war-related fatalities (both military and civilian) through mid-2004. Central Organization for
Statistics and Information and Fafo Institute of Applied International Studies, Iraq Living Condi-
tions Survey, 2004, Vol. 2: Analytical Report (Baghdad: Ministry of Planning and Development Co-
operation, 2005), p. 54. Although the UNDP estimate is 1.6 times higher than the IBC estimate
during the comparable time period (see Hami Dardagan, John Sloboda, and Josh Dougherty,
“Speculation Is No Substitute: A Defence of Iraq Body Count,” April 2006, http://reports
.iraqbodycount.org/d/a_defence_of_ibc.pdf, Table 3), once the estimated 9,200 Iraqi military ca-
sualties from the major combat phase identiªed by the Project on Defense Alternatives are sub-
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ington Post, World Opinion Roundup, October 19, 2006, http://blog.washingtonpost.com/
worldopinionroundup/2006/10/is_iraqs_civilian_death_toll_h.html.



and using ambulances, taxis, and other civilian vehicles to transport ªghters
and weapons and launch bomb attacks. They have also engaged in frequent
indiscriminate attacks, and, as the conºict has evolved, have increasingly tar-
geted civilians directly through devastating bombings and mass executions,
triggering the current spiral of sectarian bloodshed.20

The number of documented fatalities attributable to U.S. forces or crossªre
in Iraq is much lower than those for many other U.S. military campaigns of the
last century where civilians were clearly targeted. During World War II, for ex-
ample, U.S. and British forces engaged in strategic bombing against German
and Japanese cities, killing more than 1 million noncombatants. In a single
night of U.S. ªrebombing over Tokyo in 1945, at least 85,000 people, mostly ci-
vilians, were incinerated—nearly 21 times the total number of civilian deaths
from U.S. air strikes in Iraq through the end of 2006 (according to IBC data),
and 6–10 times the total number of Iraqi civilians killed by all U.S. ground and
air forces or crossªre in the ªrst three and one-half years of the war.21 Al-
though some might argue that improvements in precision-guided munitions
account for the majority of this historical difference, many of the noncomba-
tant fatalities from bombing during World War II were the result of attacks
aimed at destroying enemy morale, not incidental by-products of crude target-
ing and guidance technologies.

Perhaps the most telling comparisons, however, are to the U.S. wars in the
Philippines and Vietnam, the two most signiªcant foreign counterinsurgency
campaigns in U.S. history. In the Philippines between 1899 and 1902, approxi-
mately 16,000 guerrillas were killed and at least 200,000 civilians perished (out
of a total population of 7.4 million in 1900). U.S. forces engaged in the wide-
spread destruction of crops, buildings, civilian property, and entire villages as
forms of collective punishment against families and communities suspected of
supporting insurgents. Hundreds of thousands of Filipino civilians were
moved to concentration camps to separate them from guerrillas, and able-
bodied men who dared to venture outside of these “protected zones” were as-
sumed to be enemies and could be shot.22

In Vietnam, the United States also fought in ways that put civilians directly
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20. Human Rights Watch, A Face and a Name: Civilian Victims of Insurgent Groups in Iraq, Vol. 17,
No. 9E (October 2005); and UNAMI, “Human Rights Report,” November 1–December 31, 2006.
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in the crosshairs. Almost 750,000 North Vietnamese troops and Vietcong were
killed during the war, and a conservative estimate of civilian deaths from vio-
lence in South Vietnam places the total at 522,000 (out of a total population of
16 million in 1966). U.S. troops ªghting in Vietnam relied on massive ªrepower
directed on occasion at targets in densely populated areas. U.S. forces estab-
lished “free ªre zones” in some areas, allowing anyone not wearing a South
Vietnamese military uniform to be shot. The U.S. military used more than 29
times the tonnage of incendiary bombs in Vietnam as it did in World War II,
and sprayed toxic defoliants on land in South Vietnam that was home to about
3 percent of the population. U.S. forces were also involved in many cases of
outright murder and several incidents of mass killing. In the most notorious
case, at My Lai on March 16, 1968, as many as 571 unarmed men, women, and
children were massacred by a platoon of U.S. soldiers.23 Recently declassiªed
records show abuses were documented in every U.S. Army division deployed
to Vietnam.24

The contrast between the current Iraq war and previous U.S. counterinsur-
gency campaigns is striking. Adjusted for population size and duration, civil-
ian deaths in Iraq through the end of 2006 were 11–17 times lower than in the
Philippines. Because available data for the Philippines do not separate casual-
ties caused by U.S. forces, this estimate is based on all violent deaths in Iraq.
This certainly underestimates the difference between the Philippines and Iraq
because, in the former case, anecdotal evidence strongly suggests that U.S.
troops were responsible for a much higher percentage of total deaths. In the
case of Vietnam, extrapolations from available hospital records suggest that at
least 177,480 South Vietnamese civilians were killed by U.S. bombing and
shelling.25 Controlling for population and duration, Iraqi civilian fatalities at-
tributable to direct U.S. action and crossªre through the end of 2006 were
17–30 times lower than those from bombing and shelling alone in Vietnam.
Without adjusting for population, the average monthly deaths are still 10–16
times lower than in Vietnam.

Outside the U.S. context, contemporary Russian counterinsurgency efforts
in Chechnya offer an even starker contrast. In the two Chechen wars (1994–96
and 1999–present), the Russians used an extraordinary amount of indiscrimi-

In the Crossªre or the Crosshairs? 15

23. Clodfelter, Warfare and Armed Conºicts, pp. 784–785.
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nate ªrepower, including intensive artillery and aerial bombardment in dense
urban settings. The lowest estimate of civilian deaths attributable to Russian
actions through 2003 is 50,000 out of a total Chechen population of approxi-
mately 1 million (other estimates place the death toll for the two wars as high
as 250,000).26 Even the most conservative estimate is 100–175 times the U.S.-
caused toll in Iraq through 2006 (controlling for duration and population).

Given the nature of the conºict, the number of civilians killed in Iraq, how-
ever awful, is not sufªcient to suggest systematic U.S. noncompliance with the
norm of noncombatant immunity. On the contrary, compared with conºicts
where civilians were directly targeted, Iraqi casualty data provide some indi-
rect evidence for U.S. adherence

military conduct

An analysis of U.S. military conduct during operations in Iraq also points to
relatively high levels of compliance.

“no-strike” lists and collateral damage estimates. From the outset
of the war in Iraq, the U.S. military has put several mechanisms in place to en-
sure compliance with the principles of distinction and proportionality. During
the planning phase, a joint target list was developed containing an inventory
of all potential targets that might be hit by coalition forces. Every potential tar-
get was vetted by judge advocates for compliance with the Law of War before
it got on the list, and then vetted again after the list was complete. Certain op-
erations directed against Saddam Hussein’s regime were deemed off limits if
they targeted civilians or risked producing disproportionate damage to civil-
ians and civilian infrastructure. Early in the planning process, the Pentagon
drew up “no-strike” lists that included schools, mosques, sensitive cultural
sites, hospitals, water treatment facilities, power plants, and other elements of
the civilian infrastructure. In late 2002 a phone number and website address
were circulated to UN agencies and nongovernmental organizations inviting
them to submit nominations for inclusion on no-strike lists. The list grew to in-
clude thousands of potential targets as nominations were incorporated.27

International Security 32:1 16

26. For a discussion of relevant estimates, see the Human Rights Violations in Chechyna website:
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No-strike lists placed signiªcant limits on air and ground attacks during ma-
jor combat. In contrast to the 1991 Gulf War air campaign, for example, the
United States largely avoided targeting Iraqi civilian infrastructure in 2003.28

And, on the ground, artillery batteries from the 3rd Infantry Division, the main
army land force advancing to Baghdad, were programmed with a no-strike list
of 12,700 sites that could not be ªred on without a manual override. Ground
forces also endeavored to keep strikes 300–500 meters away from civilians and
civilian objects; attacks usually required visual conªrmation of the target be-
fore ªring (except in the case of counterbattery ªre, where the army sometimes
considered radar acquisition to be sufªcient); and judge advocates were for-
ward deployed to advise commanders on the legality of ground strikes.29

Throughout the war, the U.S. military’s collateral damage estimation meth-
odology (CDEM) has also informed targeting. The CDEM provides a detailed
analytical framework that employs a combination of computer software, intel-
ligence, and human vetting (including vetting by judge advocates) to both
measure possible civilian casualties and instruct operators in procedures to
avoid or mitigate collateral effects. It distills targeting decisions into ªve se-
quential questions used by commanders and their legal advisers to determine
the legitimacy of a given strike under the Law of War. First, is it possible to
positively identify the object or person as a legitimate military target autho-
rized for attack by the current rules of engagement (ROE)? Second, is there a
protected facility (i.e., no-strike), civilian object or people, or signiªcant envi-
ronmental concern within the effects range of the preferred weapons system?
Third, is it possible to avoid damage to that concern by attacking the target
with a different weapon or with a different method of approach? Fourth, if not,
how many people are likely to be injured/killed by the attack? Fifth, is it nec-
essary to call a higher commander for permission to attack this target? The
U.S. military has reviewed all preplanned targets throughout the war using
this methodology.30 During the air phase of major combat, for example, a col-
lateral damage estimate was done for every target nominated by a component
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to accomplish daily objectives. By the time a target was actually struck, it had
been vetted by dedicated intelligence ofªcers and reviewed three or four times
by judge advocates for potential Law of War violations. As the ofªcer in charge
of compiling the daily taskings for air strikes in the Combined Air Operations
Center (CAOC) observed, “You couldn’t swing a dead cat in the CAOC with-
out hitting a JAG [judge advocate general].”31

The CDEM also triggers certain thresholds for political approval, with tar-
gets considered to represent a risk of “high collateral damage” requiring
approval by the secretary of defense (and, during the major combat phase, the
president). In the lead-up to the war, the CDEM process narrowed 11,000 ini-
tial high-collateral damage aim points down to around two dozen, and both
Secretary of Defense Donald Rumsfeld and President George W. Bush were
briefed on them. According to a senior Central Command (CENTCOM) ofªc-
ial, twenty of these potential high-collateral damage targets were hit.32 Because
these targets were generally struck at times of day meant to minimize the risks
to civilians, however, both a study by Human Rights Watch and a RAND
study commissioned by the U.S. Air Force suggest that there were not
signiªcant numbers of civilian casualties from preplanned strikes.33

rules of engagement. Of course, there have been numerous situations
where U.S. forces have not had sufªcient time to conduct thorough collateral
damage estimates, especially during the heat of battle when commanders are
authorized to approve attacks necessary for self-defense. In this context, rules
of engagement explicitly “delineate the circumstances and limitation under
which United States forces will initiate and/or continue combat engagement
with other forces encountered.”34 Unclassiªed ROE cards and “shoot/don’t
shoot” scenarios used to train U.S. forces suggest that American ROE attempt
to balance the legitimate right that individuals and units have to self-defense
with Law of War concerns by providing troops with a clear sense of what con-
stitutes a lawful military target and appropriate response. During major com-
bat, the Combined Forces Land Component Command (CFLCC), the highest
operational command element (reporting to CENTCOM) for the war, issued
status-based criteria to all U.S. forces. The CFLCC ROE identiªed Iraqi mili-

International Security 32:1 18

Scott Holcomb, “Target Selection at CFLCC: A Lawyer’s Perspective,” Field Artillery, March–June
2004, pp. 41–42.
31. Lt. Col. Randy Brawley, email correspondence with author, July 12, 2006.
32. Human Rights Watch, Off Target, pp. 19–20. According to open source material, the threshold
for “high collateral damage” during major combat was 30. Gordon and Trainor, Cobra II, p. 110.
33. Human Rights Watch, Off Target, p. 5; and Brawley, email correspondence with author.
34. Joint Chiefs of Staff, Publication 1-02, DoD Dictionary of Military and Associated Terms, as
amended through March 22, 2007, http://www.dtic.mil/doctrine/jel/doddict/.



tary and paramilitary forces as “declared hostile forces” that could be attacked
until such time as they were wounded or surrendered.35

As the major combat phase of the war concluded, the U.S. military began to
modify the mission-speciªc ROE to account for the changing strategic, opera-
tional, and tactical landscape. New instructions were issued by Combined
Joint Task Force 7 (CJTF-7), the successor organization to CFLCC, and then by
Multi-National Corps–Iraq (MNC-I), the operational component of Multi-
National Force–Iraq (MNF-I), which eventually replaced CJTF-7. Evolving
ROE had to account for the fact that U.S. forces confronted adversaries who
were indistinguishable from the civilian population. The criterion for deter-
mining a legitimate military target therefore became primarily conduct-based.
Current ROE require that U.S. troops secure positive identiªcation of a “hostile
act,” such as ªring an automatic weapon in the direction of coalition forces, or
“hostile intent,” such as brandishing a rocket-propelled grenade or planting an
improvised explosive device (IED), before ªring their weapons.

U.S. rules of engagement make it clear that troops are authorized to use all
necessary force in self-defense. When troops engage legitimate military tar-
gets, however, the ROE in use since the end of major combat have also explic-
itly required troops to respond to hostile act/intent with graduated force. That
is, when possible, U.S. troops are supposed to provide warnings and use
nonlethal measures such as verbal warnings, ºashing lights, hand signals, and
a show of force to deter, dissuade, or prevent an incident, then escalate to im-
peding measures, warning shots, and disabling shots before engaging in
deadly violence. Moreover, the criteria for the use of force, even if met, do not
require troops to engage. Rather, the ROE bring troops to the point where,
based on the context of the situation, deadly force may be used as a last resort.
Once a target is engaged, the ROE used throughout the war have further
instructed U.S. troops to minimize incidental injury, loss of life, and other col-
lateral damage.36

observed ªres. Based on interviews, accounts from embedded correspon-
dents, and troop memoirs, U.S. forces in Iraq seem to have generally followed
the ROE requirement to secure positive identiªcation of hostile force/act/

In the Crossªre or the Crosshairs? 19

35. CFLCC ROE card (unclassiªed); and CFLCC ROE Vignettes, February 2003.
36. CJTF-7 ROE card (unclassiªed); MNC-I ROE card (unclassiªed); 24th Infantry Division (Mech-
anized), “Operation Iraqi Freedom: Rules of Engagement Training,” PowerPoint brieªng, 2003; 1st
Marine Expeditionary Force–Forward (1 MEF-FWD), “LOAC/ROE/EOF Retraining and Your
Continuing Moral Obligation,” PowerPoint brieªng, June 28, 2006; Center for Army Lessons
Learned, Escalation of Force Handbook, and Marine Corps Center for Lessons Learned, “Escalation
of Force: Lessons, Observations, and Training from Operation Iraqi Freedom 05-07,” April 5, 2007.



intent before attacking.37 The need for positive identiªcation has led com-
manders to emphasize “observed ªres.” Beyond the naked eye, U.S. forces rely
on advanced optics attached to their weapons systems to assist in positive
identiªcation at long distances, day or night.38 U.S. Air Force, Navy, and Ma-
rine ªghter aircraft and unmanned aerial vehicles (UAVs) have been equipped
with reconnaissance pods, allowing embedded forward air controllers (now
called joint terminal attack controllers) to provide real-time overhead surveil-
lance and streaming video to assist ground forces in distinguishing insurgents
from civilians during raids and combat missions. Forward observers also visu-
ally identify and “paint” targets, or provide 10-digit grid points, for laser- or
global positioning system (GPS)–guided bomb attacks.39

Further evidence for the strong preference for observed ªres is the reluc-
tance to use artillery for counterbattery ªre during the SO/COIN period. Be-
cause artillery systems have a large radius of destruction, U.S. forces have
generally been hesitant to employ artillery in densely populated areas, even
when receiving indirect ªre from insurgents. U.S. artillery units are usually
able to use a combination of radar, automated indirect ªre systems, other sen-
sors, and vector logic to track the point of origin of insurgent mortar and
rocket ªre. Whether U.S. forces engage in counterbattery ªre, however, has
been subject to highly restrictive procedures. Operators and their legal ad-
visers have typically used databases of maps and satellite images to conduct
quick and informal collateral damage estimates. If the point of origin appears
to be in a densely populated area or near a no-strike location, the tendency
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has been not to return ªre with artillery. Instead, close air support or ground
forces capable of putting their “eyes on the target” have been used, or U.S.
forces have refrained from attacking altogether.40

weaponeering and mitigation. Throughout the Iraq War, the U.S. mili-
tary has used “weaponeering”—the process of selecting the type and quantity
of weapon necessary to produce a desired effect—and other mitigation tech-
niques to minimize risks to Iraqi civilians during its operations.41 In its efforts
to comply with the principles of distinction and proportionality, the U.S. mili-
tary has come to increasingly rely on precision-guided munitions (e.g., laser-,
GPS-, and optically guided weapons). In the 1991 Gulf War, for example, only
7–8 percent of munitions were precision-guided, compared with 30 percent in
Kosovo, 60 percent in Afghanistan, and 68 percent used during the major com-
bat phase of the current Iraq war.42 During the SO/COIN period, moreover,
nearly all of the bombs and missiles ªred appear to have been precision-
guided.43

Other types of weaponeering have also been used. The U.S. military has re-
lied heavily on penetrator munitions and delayed fuses to ensure that most
blast and fragmentation damage is kept within the impact area.44 Additionally,
munitions with smaller payloads have been developed to ensure the minimum
necessary force required to destroy a target. Starting with the major combat
phase, the U.S. military began to use new 500-pound laser-guided bombs to re-
place the traditional 1,000-pound and 2,000-pound varieties. It deployed 500-
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pound GPS-guided munitions to Iraq for the ªrst time in September 2004, and
500-pound devices and 100-pound Hellªre missiles have become the norm for
air strikes during the SO/COIN period.45

Nevertheless, a 500-pound bomb, no matter how precise, is still a large
weapon. During the SO/COIN period, therefore, it has been common practice
not to rely on aerial bomb and missile attacks in situations where they might
produce excessive civilian casualties. The ªrst choice has typically been to use
other equally precise but less destructive ground or aerial attacks and call in
bomb strikes to hit hardened targets only after other means have failed.46 This
conclusion is reinforced by available data on ground and air activities. From
the end of major combat through 2006, U.S. forces conducted countless tar-
geted raids, patrols, and armed convoys by small units, and more than 200
large-scale “named” operations (e.g., Operation Iron Hammer, Operation Steel
Curtain, etc.), many lasting several days and involving company, battalion,
brigade, or larger elements in signiªcant ground actions.47 Over this period,
ofªcial ªgures from Central Command Air Forces (CENTAF) suggest that co-
alition aircraft ºew 14,292 close air support sorties (e.g., infrastructure protec-
tion, overwatch of routes and convoys, intelligence, surveillance, and
reconnaissance, and air-to-ground attacks) in 2004, 16,924 in 2005, and 15,676
in 2006. Of these sorties, however, only 285 in 2004, 404 in 2005, and 229 in
2006 involved bomb and missile strikes. In contrast, in the ªrst thirty days of
the war, CENTAF reported 20,733 air strikes (18,695 of which were from U.S.
planes). Thus, on average, there appear to have been fewer bomb and missile
strikes per year in 2004–06 than the average number of strikes per day (623)
during major combat.48

Beyond weaponeering, other “mitigation” techniques have also been used,
including adjusting the timing, angle, and azimuth of attack to reduce risks to
civilians. During the air campaign in March and April 2003, for example,
bombing was conducted at night to avoid concentrations of civilians on the
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streets, and attack angles were selected so as to account for schools, hospitals,
and other civilian facilities.49

reactions to instances of noncompliance

Despite these steps, U.S. adherence to the norm of noncombatant immunity
has been incomplete. The key to measuring compliance in the context of viola-
tions is observing the organizational reactions to real (or perceived) breaches
of the norm. Does the U.S. military repudiate the norm or limit the scope of its
application when violations occur? Or does it reiterate its commitment to the
norm and take steps to bring organizational behavior back into compliance? If
it is the former, as has often been the case with detainee treatment in the
broader “war on terrorism,” the commitment to the norm is weak. If it is the
latter, however, commitment to the norm is robust.

targeting and weapons selection. During major combat operations, the
U.S. military went to great lengths to craft targeting procedures and choose
weapons that reduced risks to Iraqi civilians, but the execution was imperfect.
When striking high-value targets under time pressure, U.S. forces acted on in-
telligence that was insufªcient to adequately protect civilians. For example,
they relied heavily on intercepts from satellite phones to identify high-value
targets of opportunity, according to a Human Rights Watch report, even
though the technology used for tracking the coordinates associated with these
phones was known to be inaccurate, and they lacked the time and the human
intelligence to either corroborate their targets’ positions or estimate the likely
collateral damage. In fact, not one of the 50 time-sensitive attacks U.S. forces
waged against high-value targets in this time period killed the intended indi-
vidual; together, however, they did kill and wound scores of Iraqi civilians.50

Human Rights Watch also suggests that ground-launched cluster munitions
used against Iraqi artillery in residential neighborhoods in Baghdad, Hilla,
Najaf, and elsewhere killed or injured hundreds of civilians during the land in-
vasion and that unexploded ordnance (or “duds”) left over from these attacks
killed or injured many more in the months following major combat. While the
attacks themselves were aimed at legitimate military targets, the nature of the
munitions used meant that considerable civilian deaths and injury were to be
expected. Whether these collateral effects were disproportional to the military
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necessity of the attacks is open to debate; Human Rights Watch and others be-
lieve they were, while the U.S. military asserts they were not.51

It is not clear what, if any, steps the U.S. military has taken to avoid a repeat
of the mistakes related to time-sensitive high-value targeting. Although there
do not appear to be documented cases of the military relying on satellite-
phone intercepts to launch attacks during the SO/COIN period, it has some-
times launched strikes based on dubious human intelligence, causing more
civilian deaths. Correcting this problem requires building more trust among
the Iraqi population in order to gather better intelligence and, therefore, relates
to the overall conduct of counterinsurgency operations, which I discuss below.

The  U.S.  military  has  done  a  better  job  of  trying  to  ªx  the  problem  of
ground-launched cluster munitions. The Defense Department commissioned
the Defense Science Board to study the problem of duds, and the resulting re-
port identiªed a number of measures that could be taken to reduce the threat
to civilians and friendly forces. The U.S. Army has introduced new guidance
systems to improve the accuracy of ground-launched cluster munitions, is de-
veloping self-destruct fuses to lower the dud rate, and has even hinted at the
prospect of eliminating these weapons altogether, or, at the very least, sharply
curtailing their use in future conºicts.52 The U.S. Army has also developed
and deployed a new unitary Guided Multiple Launch Rocket System that
uses precision GPS-guided artillery that does not rely on dud-producing
submunitions.53

postinvasion violations. In the aftermath of major combat, some U.S.
ground forces have engaged in behavior that violates, or appears to violate,
noncombatant immunity. Car bombs and suicide attacks have been among the
greatest threats to U.S. forces manning checkpoints or driving along supply
routes. In this context, numerous instances of questionable behavior have oc-
curred during EOF incidents when U.S. troops have ªred on unarmed individ-
uals or vehicles that have gotten too close to their positions or that engaged in
other behavior that troops perceived as threatening.54 Early in the SO/COIN
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period, U.S. checkpoints and temporary roadblocks were often poorly marked,
and, even at well-marked trafªc stops, U.S. troops have ªred on many con-
fused Iraqi drivers who did not halt in time. Similarly, although U.S. military
vehicles typically display signs warning Iraqi drivers to stay back 50–200 me-
ters or risk being ªred on, there have been numerous occasions in which un-
witting civilian drivers have attempted to pass U.S. convoys or patrols with
deadly consequences.55

In other instances, U.S. troops appear to have interpreted “hostile act” and
“hostile intent” in dubious ways. In a few cases, U.S. forces seem to have over-
reacted to perceived threats during demonstrations, killing and wounding ci-
vilians.56 At other times, positive identiªcation of “bad guys” and “terrorists”
has been based on nothing more than observations of men engaged in a suspi-
cious activity or gathered in a questionable location. For example, because
IEDs are often triggered by mobile phones, U.S. forces have sometimes shot
Iraqis seen handling a phone following a bomb blast.57 Even when U.S. forces
have acted in legitimate self-defense during ªreªghts and insurgent am-
bushes, they have occasionally responded with disproportionate return ªre in
the general direction of the attack rather than taking sufªcient care to ensure
positive identiªcation of targets and minimize civilian casualties.58

Other incidents have occurred during U.S. raids and sweeps of Iraqi homes,
businesses, and neighborhoods. Too often, raids have been based on dubious
intelligence gleaned from informants seeking to settle scores. At times, espe-
cially early in the occupation, searches for weapons and insurgents were
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highly aggressive, property was destroyed, and residents were humiliated.
And when troops encountered armed resistance from families seeking to de-
fend their homes against unknown intruders, they have sometimes responded
with deadly force, killing family members, neighbors, or passersby.59

Many of these real and perceived cases of noncompliance can be at least
partly attributed to the incredibly thick “fog of war” that enveloped U.S. forces
after the invasion. Even during major combat, most hostile forces confronting
soldiers and Marines were irregular Fedayeen ªghters, not uniformed Iraqi
soldiers.60 Given the frequency of attacks on U.S. troops by individuals in civil-
ian garb or vehicles, and the intentional use of noncombatants and civilian
objects as shields by insurgents and militias throughout the war, it is not sur-
prising that noncombatants would sometimes be mistakenly targeted.61 More-
over, like all human beings in war, U.S. forces under attack are vulnerable
to confusion, fear, and narrowing of perception, which may account for
some cases of indiscriminate or disproportionate return-ªre in self-defense
situations.62

The failure of the military to adequately plan or train for both the stability
operations and the counterinsurgency mission that confronted U.S. forces once
Baghdad fell, however, compounded this problem, contributing to many of the
most egregious examples of noncompliance during the early occupation pe-
riod. The failure to prepare for Phase IV—the military term for the postconºict
environment—has been widely discussed. Usually this failure is ascribed to
the overly optimistic assumptions held by top civilians at the Pentagon and
elsewhere in the administration. In fact, blame should be placed at the feet of
both the civilian and military leadership.63 Nobody had a plan, and the mili-
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tary failed to adequately prepare and train U.S. forces for stability and counter-
insurgency operations.64 In the absence of sufªcient preparation, troops fresh
from major combat, or trained and equipped for major combat and deployed
as the ªghting was winding down, had a difªcult time transitioning to the
types of nonviolent behavior—such as manning checkpoints, policing crowds,
and conducting searches—required for the “postwar” environment.65

The U.S. military has responded to these instances of real and perceived
noncompliance, as well as some of their root causes, in several ways. First, it
has altered its tactics, techniques, and procedures (TTPs). For example, in re-
sponse to a number of incidents at checkpoints in Baghdad involving troops
from the 1st Armored Division, one of the units criticized in a Human Rights
Watch report on checkpoints, the division rapidly adjusted its TTPs to reduce
risks to civilian drivers.66 Eventually, many of these changes were adopted by
U.S. forces throughout the country, including better lighting, ºares, and clearer
signs in English and Arabic to provide early warning, as well as concertina
wire, spike strips, and physical barriers to force cars to slow down.67 These
changes at stationary checkpoints, however, appear to have been inconsis-
tently applied at temporary roadblocks.68

In late 2005 and early 2006, U.S. commanders began to place renewed em-
phasis on reducing EOF incidents. Signs at checkpoints and on U.S. vehicles,
lights, and portable matériel have since been improved; new “dazzling” laser
technologies to warn drivers are being tested (and additional research and de-
velopment money is being invested into nonfatal ways to halt vehicles); and
steps have been taken to raise awareness within the Iraqi population. Training
changes have put greater emphasis on EOF practices, and U.S. troops have
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been instructed to pay more attention to cues to assist in distinguishing actual
threats from ordinary civilians. And, to monitor and enforce these changes, the
U.S. military has instituted a policy requiring commanders to report and jus-
tify the resort to force up the chain of command every time a weapon is ªred at
a checkpoint or during a convoy operation. The resulting data are being
tracked and used to further adjust TTPs. All told, these measures appear to be
having an effect. According to the military’s own statistics, the number of Iraqi
civilians killed at checkpoints, roadblocks, and alongside convoys had fallen
from an average of one per day in 2005 to four per week in January 2006 and
one per week by mid-2006.69

Second, ROE have become more restrictive over time. In referencing the lati-
tude to draw inferences about hostile intent and employ deadly force, one cap-
tain from the 4th Infantry Division told a reporter in February 2006 that “what
was allowed during the ªrst tour in Iraq, isn’t [any longer].”70 This is also clear
from recent “shoot/don’t shoot” training scenarios, which encourage substan-
tial restraint in the face of potential threats.71

Third, training and education have been substantially altered to emphasize
stability and counterinsurgency operations, and the need to minimize harm
to civilians during these operations. This evolution is evident at unit home
stations and the three large predeployment centers (the Joint Readiness
Training Center, the National Training Center, and the Marine Corps Air
Ground Combat Center) that every army and Marine unit stationed in the
United States passes through before going to Iraq and Afghanistan. Dozens of
mock Iraqi villages have been constructed at these centers and populated with
Iraqi-American and other role players simulating civilians on the battleªeld.
Training still includes force-on-force ªghting, but there is considerably more
emphasis on cultural awareness, civil affairs, information operations, action-
able intelligence, discriminate “cordon and knock” operations, convoy secu-
rity, EOF procedures, and the training and advising of local security forces.
Observer controllers monitoring these exercises, including teams of judge ad-
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vocates, measure both successes and failures, such as situations of indiscrimi-
nate ªre or excessive collateral damage. The observer controllers then provide
after action reports to commanding ofªcers from the brigade level down to the
squad level in an attempt to reinforce good behavior and reduce mistakes.72

Together, the evolution in ROE and training appears to have had an effect on
the behavior of U.S. forces, lessening the prospects for noncompliance. Reports
by embedded correspondents suggest that U.S. troops from late 2005 onward
were behaving in a more restrained manner than in previous tours, even in
insurgent and militia strongholds in Anbar Province and Baghdad where
troops have seen heavy combat.73 As one Marine corporal conducting opera-
tions in Ramadi put it, “If you want to kick down doors, going in all hard and
treating them like insurgents, that is what you are going to get. . . . I got shot at
last night. We couldn’t see where it was coming from, so we did not return ªre.
We can’t spray’n’pray.”74

Finally, steps are under way within the military to institutionalize the les-
sons learned from Iraq (and Afghanistan) to limit the same mistakes in future
contingencies, including the development of a new joint U.S. Army–Marine
Corps counterinsurgency doctrine that is more sensitive to Law of War princi-
ples. The new ªeld manual de-emphasizes traditional notions of force protec-
tion and highlights the need for counterinsurgent forces to use the least
amount of force possible to reduce risks to civilians.75 During the drafting
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phase, the authors solicited input from a wide range of military and nonmili-
tary experts, including representatives from Harvard University’s Carr Center
for Human Rights, Human Rights First, Human Rights Watch, and the Interna-
tional Commission of the Red Cross.76 Additional courses on counterinsur-
gency have also been added at the Army War College at Carlisle Barracks, the
Command and General Staff College at Fort Leavenworth, and the Marine
Corps University Command and Staff College at Quantico.77 And, in late 2005
the U.S. military created a new counterinsurgency academy in Taji, Iraq, to
more quickly impart lessons learned to arriving unit commanders and their
staffs. One of the explicit goals of the academy is to avoid many of the mis-
takes, including abuses of civilians, that occurred during the early occupation
period.78

major urban offensives. The U.S. military has also been roundly criticized
for launching large-scale assaults against insurgents in densely populated ur-
ban areas with little regard for the inevitable civilian casualties. Nowhere has
this criticism been more acute than in the case of Fallujah. In April 2004, ap-
proximately 2,500 Marines assaulted the city in response to the death and mu-
tilation of four U.S. contractors. The Marines engaged in a series of ferocious
close-quarters battles with scores of insurgents mixed in with the civilian pop-
ulation. Approximately 150 air strikes were carried out, and 75–100 buildings
and two mosque compounds were badly damaged or destroyed.79 Although
hundreds of civilians may have been caught in the crossªre, reports from em-
bedded news correspondents suggest that the Marines did not intentionally
target noncombatants during the offensive.80 And in my interviews, Marine
commanders who had overseen forces in the city claimed that their troops
went to considerable lengths to protect noncombatants. They insisted that U.S.
forces did not use artillery in the city, despite reports to the contrary, because
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they deemed its “area effects” to be too imprecise. Instead, the commanders re-
lied on ground forces backed up by more accurate AC-130 gunships and 500-
pound laser-guided bombs to strike hardened insurgent locations. And they
called in air strikes only after lesser force had been employed without suc-
cess.81

Nevertheless, concerns over mounting civilian casualties forced the Marines
to withdraw from Fallujah in late April.82 Almost immediately, the city became
a stronghold of Sunni insurgents, eventually prompting another major U.S. at-
tack. The second offensive, in November 2005, was massive. Between 10,000
and 15,000 troops assaulted the city, damaging or destroying 18,000 of the
city’s 39,000 buildings.83 Before attacking, however, Marine and army forces
surrounded Fallujah and launched an extensive information campaign urging
residents to leave. Estimates suggest that at least 250,000 of Fallujah’s 280,000
inhabitants ºed in advance of the onslaught. U.S. forces also collected much
more speciªc intelligence about insurgent locations inside the city, relying ex-
tensively on UAVs to identify potential targets. Even with improved intelli-
gence, concern for civilian casualties was so great that senior U.S. commanders
approved only a small percentage of the preplanned targets prior to the attack.
Additional targets were struck only after positive sightings of insurgent
ªghters were made.84

Despite these steps, more than 1,000 Iraqi civilians may have been killed by
U.S. action or crossªre during the two Fallujah offensives (precise ªgures re-
main uncertain).85 The scale of destruction alone convinced many observers
that the attacks were disproportionate, an illegitimate form of collective pun-
ishment that violated the norm of noncombatant immunity.86

In response to this criticism, U.S. forces have refrained from waging addi-
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tional urban offensives of such magnitude.87 The next largest operation, which
occurred in September 2005 in Tal Afar (an insurgent safe haven 40 miles from
the Syrian border), was planned and executed with extraordinary care to com-
ply with the norm of noncombatant immunity. Prior to the assault, the U.S.
military employed radio and television messages, loudspeaker broadcasts,
meetings with tribal leaders, posters, handbills, and air-dropped leaºets to en-
courage residents in the Serai District (where the insurgents were concen-
trated) to evacuate. Individuals in other parts of the city were directed to
remain in their homes to avoid being mistaken for insurgents. Those who left
the city were provided prepositioned humanitarian supplies in outlying areas.
Before and during the September offensive, U.S. air strikes and artillery struck
insurgent safe houses and defensive positions. To minimize risks to noncom-
batants, only precision-guided munitions were used; attacks were carried out
with continual eyes on the target (including the use of UAVs for surveillance);
and strikes were timed to minimize the risk to noncombatants. The main
thrust of the operation relied on U.S. and Iraqi ground forces, which attacked
known insurgent holdouts and conducted house-by-house searches. All told,
U.S. and Iraqi forces killed or captured hundreds of insurgents; the U.S. mili-
tary estimated that three civilians were killed in the crossªre.88

In the summer of 2006, approximately 5,500 soldiers and Marines initiated a
similar operation to regain control of the insurgent stronghold of Ramadi, the
capital of Anbar Province. Although the commander of the 1st Brigade of the
1st Armored Division leading the mission, Col. Sean McFarland, was given
wide discretion on how to carry out the mission, he was told to “Fix Ramadi,
but don’t destroy it. Don’t do a Fallujah.”89

war crimes. Every war produces signiªcant instances of misconduct, in-
cluding war crimes. Such violations are especially likely in prolonged counter-
insurgency campaigns due to the frustration of ªghting an unseen enemy and
growing estrangement from the portion of the population perceived to be
compliant in insurgent attacks. In the fall of 2006, the U.S. Army Mental Health
Advisory Team (MHAT) IV concluded the ªrst survey of its kind to include ex-
plicit questions on battleªeld ethics. The anonymous survey of 1,320 soliders
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and 447 Marines serving in Iraq did not reveal wonton killing, but 9 percent of
soldiers and 12 percent of Marines reported unnecessarily damaging or de-
stroying Iraqi property, 4 percent of soliders and 7 percent of Marines reported
unnecessarily hitting or kicking a noncombatant, and 5 percent of soliders and
7 percent of Marines reported a willingness to ignore ROE to accomplish a
mission. Although a large majority of respondents reported that they received
clear training on noncombatant immunity, 29 percent of soldiers and 33 per-
cent of Marines said their unit commanders did not adequately emphasize the
need to treat noncombatants with respect. Poor command climate, anger,
stress, unit casualties, and the handling of dead bodies or remains were all cor-
related with increased risk of mistreatment or ROE violations.90

In this context, there have been several cases of signiªcant misconduct by in-
dividuals and small units. The death of two dozen unarmed Iraqis, including
women, children, and elderly, at the hands of Marines in Haditha following a
roadside bomb attack on November 19, 2005, stands out as the gravest alleged
war crime. The initial Marine account claimed that the civilians died from the
bomb blast, but this version of events was called into question by an extensive
Time magazine investigation published in March 2006. A subsequent military
probe concluded that the Iraqi civilians had indeed been killed by Marines and
that there was sufªcient evidence to proceed with a criminal investigation. A
second investigation into command issues concluded that ofªcers ignored
clear signs suggesting a massacre and that the command climate of the units
involved contributed to the normalization of civilian casualties during combat
operations.91

In the wake of the Haditha incident, there were a number of other smaller-
scale incidents that also came to light. In one case, seven Marines and a navy
corpsman were charged with dragging an Iraqi man from his home in
Hamdaniyah in April 2006, killing him in cold blood, and then attempting
to cover up the crime by planting an AK-47 and a shovel next to his body to
make it appear as if he was planting an IED (ªve have thus far pleaded
guilty).92 Elsewhere, ªve soldiers stand accused of a premeditated attack in
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which an Iraqi girl was raped and killed along with three family members in
Mahmudiya in March 2006 (as of this writing, three had pleaded guilty).93

Four other soldiers were convicted of crimes related to the capture, release,
and murder of three male detainees during a raid on an island near Samarra in
May 2006.94 A particularly disturbing aspect of the last episode is the claim by
the soldiers involved that their brigade commander issued orders to treat all
military-aged men on the island as legitimate targets.95

Given the near certainty that some misconduct will occur regardless of steps
to avoid it, the key to measuring organizational compliance is to consider the
steps taken to minimize the number of these incidents and, when they occur,
to investigate them and punish offenders. Thus far, the U.S. military has been
better at the former than the latter. The aforementioned changes to training,
TTPs, and ROE are meant to reduce the prospects of war crimes happening in
the ªrst place. After Haditha, moreover, senior U.S. commanders in Iraq or-
dered immediate refresher training to reinforce appropriate ROE, “core val-
ues,” and the importance of complying with the Geneva Conventions.96

The military is also obligated to investigate Law of War violations when
they occur and punish those who have committed war crimes. Prior to the
ºurry of cases following the Haditha allegations, the Pentagon claimed to have
initiated more than 600 investigations in Iraq and Afghanistan in response to
allegations of misconduct. The vast majority of these investigations, however,
appear to have focused on alleged abuse of detainees.97 According to a com-
prehensive review of available documents by the Washington Post, only 39 ser-
vice members were formally accused in connection with the deaths of 20 Iraqis
from 2003 to early 2006, 26 of whom were initially charged with murder, negli-
gent homicide, or manslaughter. According to military ofªcers, military law-
yers, and troops interviewed by the Post, this number probably represents a
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small portion of the incidents in which Iraqi civilians were killed by U.S.
troops under questionable circumstances. Moreover, of those charged, only 12
ultimately served prison time for any offense.98

In this regard, Haditha may mark a turning point. In December 2006, after a
criminal investigation and another inquiry into how commanders responded
to the event, four Marines were charged with multiple counts of murder for
their involvement in the incident. Moreover, after the Marine Corps concluded
that the initial probe into the deaths was highly suspect, the battalion and com-
pany commanders responsible for supervising the unit were relieved of duty
and later charged, along with two other ofªcers, with crimes related to their
failure to report and investigate the slayings.99

Nevertheless, it is signiªcant that these steps were initiated only after the
U.S. military was informed by Time about the results of the magazine’s own in-
vestigation. The system seemed to work reasonably well once the allegations
were brought to light, but it suggests that camaraderie within small units may
sometimes short-circuit the revelation of potential violations in the ªrst place.
Indeed, the MHAT IV report found that only 55 percent of soldiers and 40
percent of Marines surveyed said they would report a fellow unit member
who injured or killed a noncombatant.100 The military’s decentralized justice
system—in which the commander of the service member suspected of Law of
War violations is responsible for initiating criminal inquiries—may also create
disincentives for ofªcers to initiate potentially embarrassing investigations.101

Given these tendencies, the recent spate of allegations and investigations into
misconduct, as well as the charging of several ofªcers in the Haditha case, may
actually be the visible manifestation of organizational learning and a signal to
commanders of the need for greater diligence in investigating potential inci-
dents.102 Indeed, in April 2006, under direction from Lt. Gen. Peter Chiarelli,
the MNC-I commander at the time, commanders across Iraq were ordered to
begin investigating all instances that result in the death or serious wounding
of an Iraqi civilian, or that cause property damage of $10,000 or more, regard-
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less of an accusation of misconduct.103 Since taking over command of all U.S.
forces in Iraq in February 2007, Gen. David Petraeus has also emphasized the
importance of protecting the civilian population in counterinsurgency opera-
tions and has ordered aggressive investigations of alleged wrongdoing.104

costly compliance

The available evidence suggests that U.S. compliance with the norm of non-
combatant immunity in Iraq has been relatively high and has increased over
time. Quantitative studies ªnd that, historically, the temptation to engage in
purposeful civilian victimization increases as the costs of war mount and the
prospects for victory decline, especially in counterinsurgency campaigns.105

Yet despite escalating U.S. military casualties (more than 3,300 dead and 24,000
wounded by May 2007 compared with 149 deaths and 542 injuries during ma-
jor combat), budgetary costs approaching those of the Vietnam War, a danger-
ous decline in military readiness, rising domestic political pressure to end the
war quickly, and a growing recognition across the political spectrum that the
United States is failing to achieve its objectives, the U.S. military has not
turned to systematic victimization of Iraqi civilians.106 On the contrary, U.S.
military conduct has become more restrained over time.

U.S. forces have often remained compliant even when doing so has gener-
ated direct costs and risks. Concerns for force protection have certainly been
responsible for many Iraqi civilian deaths, but the U.S. military has also as-
sumed a fair amount of risk to protect noncombatants, and it has been willing
to accept more risk as the war progressed. The ROE requirement for positive
identiªcation places U.S. troops in danger by requiring closer proximity to in-
surgent forces. Helicopter pilots responding to insurgent attacks in Iraqi cities,
for example, could conceivably ªre missiles from 3 or 4 miles away, but are in-
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stead required to close within visual range, putting them at considerably
greater danger of being shot down.107 Complying with the proportionality
principle by employing dismounted infantry to clear buildings in most cases
rather than simply leveling them with artillery or air strikes, as the Russians
did in Grozny, also means more troops will be killed or wounded.

The rules also place U.S. forces at a signiªcant tactical disadvantage when
insurgents attempt to exploit them by laying down their weapons or using ci-
vilians as human shields, which reports and soldier testimonials suggest are
regular occurrences.108 At the operational, and perhaps even strategic, level the
U.S. military has also been willing to absorb costs to spare civilians. In Najaf
and Fallujah in 2004 and Tal Afar in 2005, for example, U.S. restraint allowed
signiªcant numbers of insurgents and militia members to melt back into the
general population, surviving to ªght another day and continue to destabilize
Iraq.109 Indeed, some hawkish commentators argue that the United States’
strategic difªculties in Iraq are largely the by-product of being far too compli-
ant with the norm of noncombatant immunity.110

Organizational Culture and the “American Way of War”

In the face of these real and perceived costs, U.S. compliance with the norm of
noncombatant immunity is best explained by the organizational culture of the
U.S. military. “Organizational culture” refers to a system of causal beliefs, val-
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ues, norms, and practices that specify how an organization should adapt to its
external environment and manage its internal affairs. Military culture is insti-
tutionalized, routinized, and reproduced in several ways, including education
and training, career incentives, doctrine and war plans, budgetary priorities,
procurement programs, and even force structures. This culture establishes or-
ganizational goals, creates a ªlter through which information is interpreted,
shapes shared understandings among military personnel regarding the effec-
tiveness and appropriateness of certain means of war ªghting, reinforces be-
havioral tendencies in accordance with these beliefs, and even creates a bias
toward the development of material capabilities to carry them out. As such, a
military’s organizational culture creates a certain degree of path dependency
that shapes and shoves behavior in ways that may diverge from both the func-
tional military requirements suggested by traditional organizational theory
and the supposedly “objective” demands placed on the military by the strate-
gic environment.111

U.S. compliance with the norm of noncombatant immunity is a result of the
integration of the norm into the military’s broader organizational culture, in-
cluding its conceptualizations of core values and interests, as well as its partic-
ular understandings of the most effective and efªcient means to advance these
interests.

the “annihilation-restraint” paradox

For much of its history, the U.S. military has embraced a Jominian subculture
of annihilation. This tradition holds that the application of direct and over-
whelming force to destroy the enemy is necessary to achieve victory. In con-
trast to the more holistic, strategically, and politically oriented Clausewitzian
view, the Jominian orientation implies that war is a series of battles to be won
and that politics reasserts itself only after the complete destruction of the
adversary on the battleªeld. Scholars note that the U.S. military’s Jominian
subculture embraces an enemy-centered view (as opposed to a population-
centered one); a hyperscientistic, technology-based, and capital-intensive ap-
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proach to war that relies on the use of overwhelming ªrepower; a disdain for
unconventional (or “irregular”) skills and tactics; a strong belief in U.S.
exceptionalism and the moral mission of the U.S. military; profound impa-
tience; and a substantial concern for force protection.112

The U.S. subculture of annihilation has been widely recognized, but it is not
the only relevant tradition. In the late nineteenth century, a second, Lieberian,
subculture of restraint emerged. In 1863, in response to horriªc violations of
customary laws of war during the Civil War, the Union government adopted
General Orders No. 100, Instructions for the Government of Armies of the United
States in the Field. The document, written by Dr. Francis Lieber and commonly
known as the Lieber Code, was the ªrst comprehensive set of regulations cov-
ering the conduct of land warfare. The Lieber Code speciªcally recognized the
importance of distinguishing “unarmed” or “inoffensive” civilians from com-
batants at all times, as well as the need to spare them from harm, to the extent
possible, during military operations.113 The manual was widely adopted in
Europe and helped provide the foundation for the later codiªcation of custom-
ary Law of War in the Hague and Geneva Conventions. This tradition thus
qualiªes the annihilation mind-set by deªning the legal and moral constraints
regarding the types of targets against which the application of overwhelming
force can be lawfully directed.

Together, these two traditions constitute the annihilation-restraint paradox:
a culture that embraces the lawful application of direct and overwhelming
force to destroy the enemy.

In the century after the publication of the Lieber Code, the balance between
annihilation and restraint in U.S. military culture was tilted decisively in favor
of the former. While U.S. military documents recognized the basic principles
embodied in the Lieber Code and the Hague and Geneva Conventions, the or-
ganizational commitment to fully institutionalizing and socializing members
of the armed forces to the norm of noncombatant immunity and other Law of
War principles was lacking for much of the twentieth century.

In this regard, the U.S. experience in Vietnam had a profound effect on the
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relative balance between the two subcultures. On the one hand, the defeat
in Vietnam did not lead the military to abandon its conventional annihila-
tion mind-set. In fact, a dominant lesson drawn in U.S. Army circles was that
Vietnam was lost because civilian leaders had not allowed the U.S. military to
engage in an all-out conventional war against North Vietnam.114

On the other hand, the war in Vietnam did dramatically strengthen the U.S.
military’s commitment to complying with the Law of War, in general, and the
norm of noncombatant immunity, in particular. The 1968 My Lai massacre be-
came symbolic of the failure of the U.S. military to faithfully comply with the
norm of noncombatant immunity. The Peers Report, which investigated the
underlying causes of My Lai, concluded that systematic failures in training
were partly to blame. The direct consequence of the political fallout from My
Lai and the conclusions of the Peers Report was an organization-wide commit-
ment by the U.S. military to fully institutionalize compliance.115 The process
began in 1974, when the secretary of defense issued Department of Defense Di-
rective 5100.77, the “DoD Law of War Program.”116 The directive was followed
by a series of speciªc instructions issued by the DoD, the Joint Chiefs of Staff,
and the various services to clarify procedures for meeting the directive’s
requirements.117

The DoD Law of War Program broadened and deepened the U.S. military’s
commitment to moral and legal constraints in at least three important ways.
First, it radically altered the operational role of judge advocates. Before and
during Vietnam, judge advocates primarily provided basic legal services. The
DoD Law of War Program recognized that U.S. compliance with Law of War

International Security 32:1 40

114. Conrad C. Crane, Avoiding Vietnam: The U.S. Army’s Response to Defeat in Southeast Asia
(Carlisle, Pa: Strategic Studies Institute, U.S. Army War College, 2002).
115. David E. Graham, “My Lai and Beyond: The Evolution of Operational Law,” in John Norton
Moore and John F. Turner, eds., The Real Lessons of the Vietnam War: Reºections Twenty-ªve Years after
the Fall of Saigon (Durham, N.C.: Carolina Academic Press, 2002), pp. 363–379.
116. Department of Defense Directive 5100.77, “DoD Law of War Program,” November 5, 1974 (re-
issued July 10, 1979, and December 9, 1998, and reissued as DoD Directive 2311.01E on May 9,
2006).
117. See, for example, DoD Instruction 5500.15, “Review of Legality of Weapons under Interna-
tional Law,” October 16, 1974; CJCSI 5810.01B, “Implementation of the DoD Law of War Program,”
March 25, 2002; Air Force Policy Directive 51-4, “Compliance with the Law of Armed Conºict,”
April 26, 1993; Air Force Instruction 51-402, “Weapons Review,” May 13, 1994; Air Force Instruc-
tion 51-401, “Training and Reporting to Ensure Compliance with the Law of Armed Conºict,” July
19, 1994; Army Regulation 27-53, “Review of Legality of Weapons under International Law,” Janu-
ary 1, 1979; Secretary of the Navy Instruction 3300.1A, “Law of Armed Conºict (Law of War) Pro-
gram to Insure Compliance by the Naval Establishment,” May 2, 1980; Secretary of the Navy
Instruction 3300.52, “Law of Armed Conºict (Law of War) Program to Insure Compliance by the
U.S. Navy and Naval Reserve,” March 18, 1983; and Secretary of the Navy Instruction 5711.8A,
“Review of Legality of Weapons under International Law,” January 29, 1988.



principles, including the norm of noncombatant immunity, required a dedi-
cated cadre of individuals responsible for training and monitoring compliance
during military operations, spawning a new branch of legal guidance called
Operational Law.118 Consequently, contemporary service and joint doctrine re-
quire that legal advisers assist commanders in reviewing operational plans,
policies, directives, ROE, and procurements for compliance with the Law of
War, and investigate and prosecute potential war crimes.119

Second, under the DoD Law of War Program, training aimed at socializing
members of the armed forces to the norm of noncombatant immunity was
modiªed. Contemporary basic training provides rudimentary Law of War in-
struction, but training becomes more detailed as service members progress,
and additional training is given to those who conduct and direct combat oper-
ations. The U.S. Navy, for example, requires that commanding ofªcers, avia-
tors, and those connected to target selection and evaluation receive more
extensive instruction. Likewise, soldiers and Marines involved in combat spe-
cialties receive more detailed Law of War training than those who specialize in
logistics, and commanders receive more training than infantrymen. Further-
more, as they move up in rank, enlisted troops and ofªcers receive additional
tailored training at their schools in their chain of advancement. The services
and global combatant commands also integrate Law of War principles into
their regular training exercises at all levels.120

Finally, the DoD Law of War Program altered the process of weapons devel-
opment and procurement. In line with article 36 of Additional Protocol I to the
Geneva Conventions, DoD instructions specify that all U.S. weapons, weapons
systems, and munitions must be reviewed by the relevant service judge ad-
vocate generals for legality under the Law of War. A review is required before
the award of an engineering or manufacturing development contract and
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again before the award of the initial production contract.121 This “bias” in
development and procurement helps account for the tendency over time to
increasingly rely on expensive weapons systems designed to limit civilian
casualties.

explaining compliance

The annihilation-restraint paradox has created a ªne line between the mili-
tary’s mission of destruction and protection in Iraq. For example, in describing
what he expected of his company of paratroopers as they prepared to assault
the city of Samawah in early April 2003, a captain with the 82nd Airborne de-
clared: “I need guys who can hit targets. I need guys who will do anything to
protect their buddies. I need guys who are ready to kill. . . . And I want you to
remember something. You are Americans. Americans don’t shoot women and
children. They don’t kill soldiers that have surrendered. That’s what the
assholes we’re up against do. That’s what we’re ªghting. We’re gonna do
things differently. But if your life is in danger, you shoot. And you shoot to
kill.”122 This tension is also captured vividly by a large sign displayed on a
wall at the Marine Corps Air Ground Combat Training Center at Twentynine
Palms listing “habits of thought.” These include the notion that there is “no
better friend, no worse enemy” than a Marine. The sign also reminds Marines
that they are obligated to “ªrst, do no harm.” It then warns that “the Iraqi peo-
ple are not our enemy, but our enemy hides among them,” followed by two
corollaries: “Corollary 1: You have to look at these people as if they are trying
to kill you, but you can’t treat them that way. Corollary 2: Be polite, be profes-
sional, have a plan to kill everyone you meet.” The same sign can be found on
the walls of Marine bases in Iraq.123

The organizational culture embodied in the annihilation-restraint paradox
explains the degree and trajectory of U.S. military compliance with noncomba-
tant immunity in Iraq. The growing importance of the restraint tradition since
Vietnam explains why U.S. compliance in Iraq has been relatively high across
the entire period. Although the U.S. military has deployed massive ªrepower
against enemy combatants in Iraq, it has largely refrained from the kind of in-
tentional, systematic civilian victimization common in historical counterinsur-
gency campaigns, and it has accepted some tactical, operational, and strategic
risks to reduce Iraqi civilian casualties.
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At the same time, the tension apparent in the annihilation-restraint paradox
also accounts for many of the instances of questionable behavior by the U.S.
military, especially early in the SO/COIN period, as well as the organizational
responses to noncompliance over time. First, the conventional, enemy-
centered mind-set of the U.S. military explains why troops were initially ill
prepared to quickly transition from high-intensity combat to stability and
counterinsurgency operations, which, in turn, contributed to numerous mis-
takes and misconduct that cost many Iraqis their lives.

Second, by emphasizing the enemy as the center of gravity rather than the
population, the annihilation tradition contributed to a tendency to err on the
side of seeing Iraqis, especially military-aged men, as potential threats rather
than an audience to be won over. This lowered the threshold for “hostile in-
tent” needed to justify an escalation of force and, in some instances, may have
tipped the balance between force protection and population security in favor
of the former. This helps account for questionable behavior during checkpoint,
convoy, sweep, and combat operations. And, in a handful of extreme cases, it
may have contributed to a command climate that permitted or encouraged
atrocities.124

Third, the emphasis on the use of overwhelming force against enemy com-
batants helps explain why the U.S. military has generally been better at com-
plying with the distinction principle than the proportionality principle. As
Thomas Ricks, a Washington Post reporter who has spent substantial time em-
bedded with U.S. forces throughout the war, observed, “The U.S. military . . .
wasn’t indiscriminate in its use of ªrepower, but it tended to look upon it as a
good, especially during the big counteroffensives in the fall of 2003, and again
in the battles in Fallujah.”125 There is a tension between the notion of restraint
as it applies to noncombatants and the annihilation of enemy combatants. In
the context of preplanned, deliberate targeting, the U.S. military has put clear
mechanisms in place to calculate and minimize unintended or incidental risks
to civilians. But, in self-defense situations, there is a cultural inclination to
utilize all available means to destroy the enemy that cuts against ROE admoni-
tions to use graduated force and minimize collateral damage.126

Fourth, the annihilation-restraint paradox helps explain why the U.S. mili-
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tary initially adopted an approach to counterinsurgency in Iraq that created
certain inevitable risks for Iraqi civilians even assuming high levels of
technical compliance. More often than not, U.S. forces approached the initial
SO/COIN period with a tendency to apply the same enemy-oriented and
ªrepower-heavy mental models they employed during major combat, result-
ing in a dysfunctional search-and-destroy approach to counterinsurgency.
Although the restraint tradition prevented the military from tipping all the
way in the direction of direct, brutal, and indiscriminate violence, the search-
and-destroy approach still created more risks to Iraqi civilians than was mili-
tarily necessary.127 At time t, U.S. forces might clear a portion of an Iraqi town
or village; but without a persistent security presence, insurgents would return
at time t�1, requiring another operation at t�2, and so on. In addition, the
raids themselves (especially broad sweeps of entire areas) were bound to alien-
ate and sometimes kill innocent Iraqis. In the absence of a permanent presence
and sustained reconstruction, this alienation most assuredly increased the
number of insurgents.128 Thus, early U.S. counterinsurgency efforts contrib-
uted to a cycle of violence and the need for repeated military engagements,
each producing fresh risks that civilians could be caught in the crossªre de-
spite generally high levels of technical compliance across engagements.

Finally, U.S. military culture provides insight into the nature of organiza-
tional learning and the tendency for adherence to the norm of noncombatant
immunity to increase over time. History suggests that it would have been
tempting for the U.S. military to adopt a more brutal approach as it became
clear that the war was going poorly in a desperate bid to shift costs from the
military to civilians and use extreme coercion to end the war quickly. Yet
adopting such an approach in Iraq would have required abandoning the orga-
nizational commitment to restraint. Instead of getting harsher, the military in-
creasingly came to recognize the importance of population security, especially
from late 2005 onward.129 The turn toward a “softer” approach was certainly
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driven in part by the belief among civilian and military leaders that doing so
would help win Iraqi “hearts and minds.”130 But this begs the question of why
they would take it for granted that the use of discriminate and proportional
force was the only or best approach to counterinsurgency when the U.S. mili-
tary’s own organizational experience in the Philippines, its most successful
counterinsurgency campaign, suggested otherwise.131 Given that other histori-
cally viable theories of victory existed, including ones that were incompatible
with noncombatant immunity, the turn in a more restrained direction was not
the mere by-product of rational adaptation to objective conditions; organiza-
tional culture mattered too.

Conclusion

Three conclusions emerge from the evidence and analysis presented here.
First, U.S. compliance with the norm of noncombatant immunity in Iraq is
higher than critics of the war often assert. Second, despite some remaining
problems, compliance has increased over time as the U.S. military has re-
sponded to instances of noncompliance by modifying tactics, ROE, training,
and even doctrine. Third, the observed level of compliance is best explained by
the military’s organizational culture.

Before interpreting these ªndings as a celebration of the “American way of
war,” however, it is important to remember that the norm of noncombatant
immunity is necessary but not sufªcient to eliminate civilian suffering during
hostilities. Observed through the narrow lens of the Law of War, the U.S. mili-
tary has gone to commendable lengths to comply with noncombatant immu-
nity in Iraq. But, while these efforts have dramatically reduced the number of
civilian casualties relative to what they might otherwise have been in the age
of carpet bombing, thousands of Iraqis have still died at the hands of U.S.
forces. Both U.S. civilians and senior military commanders failed to prepare
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for the mission that emerged the day after Baghdad fell; and, as chaos erupted,
U.S. forces adopted an approach that focused on killing and capturing “bad
guys” instead of providing genuine security to the Iraqi population. The ten-
sion between annihilation and restraint within U.S. military culture ultimately
generated more risks for civilians than was militarily necessary or inevitable.

As U.S. operations in Iraq continue, still more should be done to protect
Iraqi civilians. The military should continue to conduct anonymous battleªeld
ethics surveys of troops. Regular mental health questionnaires should be ex-
panded to ascertain how often and why Law of War violations occur, and
whether a code of silence command climate, ºaws in the military justice
system, or other factors mask them when they do. The military should also
establish “civilian casualties response teams,” comprising judge advocates, in-
telligence ofªcers, medical personnel, forensics and munitions specialists,
engineers, and information ofªcers, to study the effects of U.S. military opera-
tions on the Iraqi population just as battle damage assessments measure the ef-
fects of weapons systems.132 The ªndings should be used to further reªne the
rules and tactics governing the use of deadly force, inform planning and tar-
geting procedures, and assist in criminal investigations.

More broadly, the U.S. military must ªnally commit to tracking and trans-
parently reporting all wartime civilian casualties. Recent efforts to keep tabs
on EOF incidents are a step in the right direction, but they do not apply to inci-
dents that occur during patrols, raids, and combat. The U.S. military has gone
to great lengths to comply with the norm of noncombatant immunity at the
front end of operations. Now it needs an organization-wide commitment at the
back end to better monitor and enforce adherence to the Law of War.

International Security 32:1 46

132. A similar suggestion is made by Reynolds, “Collateral Damage and the 21st-Century Bat-
tleªeld,” pp. 104–106.


